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Appellant in his complaint in this matter alleged that he is a member
of a tribe or group of Indians who reside at Celilo, Oregon, on the Columbia
River; that the United States has appropriated funde for and has begun the
congtruction of a dam across the Columbia at The Dalles; and that, when the
dam is completed, 1t will flood and wipe out the ancient fishing rights,
guaranteed by treaty, of such Indians, including aprellant. He asked in his
first count a declaration and determination that he has a property 1nterest
in the fishery of the reasonable value of at least $10,000.00, and a like
declaration that the construction of the dam will deprive him of such right;
and he prayed judgment in damages against the government in the sum named.

In a second cause of action, he likewise sought a declaration and
determination that he has an easement and right of access which will be
flooded; and he asked judgment in the sum of $10,000,00 for the loss of
such easement or right. Thus his complaint appears to combine prayers for
declarntory relief with a cause or causes of action for damages under the
Tucker Act, 28 USCA 81346(a). ’

The goverrment moved to dismiss on the ground that the complaint failed
to state a claim upon which relief can be granted, and also for the reason
that the judgment sought by way of damages was in excess of the court's
Juriediction. The court thought--properly so, we belleve--that, in ordoer
to determine whether it could make a declaration of the plaintiff's righte
it must first determine whether plaintiff had stated a claim under the
Tucker Act. It was 1ts opinion that ro claim was asserted under that Act
eince it appearsd on the face of the complaint that plaintiff had as yot
suffered no damage. TFurther, it was of opinion that Jurisdiction was lacking
Inasmuch ae the total amount of damagos asked was in cxcoss of the $10,000.00
1imit proscribed by the Act. It accordirgly ontored a judgmont of diemissal.

Clearly, the Judgment muet be affirmed. The Tuckor Act doce not
authorizo sult against the Unitod Statce for anticipated damages in advance
of ar actual teking. Ae yet there has beon no taking of appellant's property
rights or any intorcst thorcin. Therc may nevor bo a taking. The commcnce-
mont of convtruction does not nceossarily moan that 1t will bo comploted.

The project may be abandoncd. Tho hoight of tho dam may be changod, and it
may be that no damege to plaintiff will result nvon though it bc complotod
in a modified form. Comparc Pitt River Power Co. v, United Statos, 98
Ct.Claime 253 (1942); Poinsctt v. Iimbor & Mfg. Co. v. Unitod Statoe, 91
Ct.Claims 264s Denforth v. Unitod Statos, 308 U.8. 271, 284, 286.

Morcover, the Tucker Act doos not permit of the eplitting of a claim
or cavsc of action Ite torms must be strictly construcd. Hammond-Knowlton
v United States, 2 Cir., 121 F.2d4 192; Sutcliffo Stormgoe & Warchouso Co.,
1 Cir , 162 F.2d4 849, Tho right grant-d the Indians was ogscnitially a right
to conduct their fishing operations. The fact that, as part of the oporations,
it was 2 practical nocoessity that thoy have a placo to etand, to build thoir
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hute, and to smokc or curo their fish doos not appoar to spell the
oxistonco of two distinct righte. We are not preparcd to say thet the
court was wrong in its viow that tho attempt hore amountod to a splitting
of a =ingle causc, thug for anothor rcason rondoring the causo onc boyond
the court's juplsdiction undor tho Act.

Affirmed.

(l?ndo?scdl) Por Curiam Opinion. Filed Sop. 22, 1951&.-
Paul P. O'Bricn, Clork.



